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This is a civil penalty action under * 105(d) of the Federal
M ne Safety and Health Act of 1977, 30 U.S.C. " 801 et seq.

The case involves three " 104(d)(2) orders, each alleging a
violation of 30 CF. R " 75.400. A settlenent of Order No.
4054145 was approved at the hearing. The proceeding as to Order
No. 4054043 was stayed pending a decision as to Order No.
4054148, which went to hearing.

Respondent acknow edges the violation alleged in O der No.
4054148, but contests the inspector's findings that the violation
was "significant and substantial"™ and was due to an
"unwarrantabl e" failure to conmply within the neaning of " 104(d)
of the Act. Respondent seeks to have those findings deleted from
the order and to have the proposed civil penalty reduced
accordi ngly.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, probative,
and reliable evidence establishes the Findings of Fact and
further findings in the Discussion bel ow



FI NDI NGS OF FACT

1. Respondent owns and operates the Wabash M ne, which
produces coal for sale or use in or substantially affecting
interstate commerce.

2. Respondent is a |arge coal operator, producing about 39
mllion tons of bitum nous coal a year. The Wabash M ne produces
about 1.8 mllion tons annually.

3. On Septenber 1, 1993, MSHA M ne Inspector Steve Ml ler
i ssued Order No. 4054148 at the Wabash M ne, alleging the
foll ow ng conditions:

Accurul ations of dry | oose coal and coal float dust were
all owed to accunul ate at the junction of the Main South No.
1 head roller and the Mother belt. Accumul ations were
packed solid under the Mother belt in this area. The
accunul ati ons neasured approxi mately 3 feet (east side Main
South No. 1) to 6 inches in depth, 4 feet to 8 feet in

wi dth, and 85 feet in length along Main South No. 1 and 200
feet in length along the Mother belt. The bottom of the
Mot her belt was observed running on packed dry coal, and in
| oose dry coal for a distance of approximately 15 feet.

4. The evidence sustains the inspector's findings as to the
above conditions. The inspector observed the conditions and nade
reasonabl e neasurenents and estimates of the accunul ati ons.

5. The accumnul ati ons of |oose coal and float coal dust had
accunul ated over a period of several days. They were wet in
pl aces, mainly beneath the surface |ayers. The layers that cane
into contact with or were closest to the conveyor belts were
general ly dry.

6. There were ignition sources in the areas of the
accumnul ati ons. For about 15 feet, one of the accunul ati ons was
in contact wwth a running conveyor belt and the friction of the
belt running agai nst the conbustible materials was reasonably
likely to result in a mne fire.

7. The Wabash Mne is a large mne, with about 26 mles of
conveyor belts. The mne has two portals, a North and South
portal. The area at issue was the intersection of the Miin South
No. 1 Belt and the Mdther Belt.

DI SCUSSI ON W TH FURTHER FI NDI NGS

The inspector cited a violation of 30 CF. R * 75.400, which
is areprint of a statutory safety standard. The standard
provi des:



Coal dust, including float coal dust deposited on rock-
dusted surfaces, |oose coal, and other conbustible
materials, shall be cleaned up and not be permtted to
accunul ate in active workings, or on electric equi pnent
t herei n.

Respondent acknow edges a violation of " 75.400 but contests
the inspector's findings that it was "significant and
substantial” and "unwarrantable."

Significant and Substantial Violation

The inspector found that the violation was "significant and
substantial” under " 104(d)(1) of the Act, which provides:

| f, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there
has been a violation of any nmandatory health or safety
standard, and if he also finds that, while the conditions
created by such violation do not cause imm nent danger, such
violation is of such nature as could significantly and
substantially contribute to the cause and effect of a coal
or other mne safety or health hazard, and if he finds such
violation to be caused by an unwarrantable failure of such
operator to conply with such mandatory health or safety
standards, he shall include such finding in any citation
given to the operator under this Act. |If, during the sane
i nspection or any subsequent inspection of such mne within
90 days after the issuance of such citation, an authorized
representative of the Secretary finds another violation of
any mandatory health or safety standard and finds such
violation to be al so caused by an unwarrantable failure of
such operator to so conply, he shall forthwith issue an
order requiring the operator to cause all persons in the
area affected by such violation, except those persons
referred to in subsection (c) to be wwthdrawn from and to
be prohibited fromentering, such area until an authorized
representative of the Secretary determ nes that such
vi ol ati on has been abat ed.

The Comm ssion has held that a violation is "significant and

substantial” if there is "a reasonable likelihood that the hazard
contributed to will result in an injury or illness of a reason-
ably serious nature."” Cenent Division, National Gypsum Co.,

3 FVMSHRC 822, 825 (1981); Mathies Coal Co., 6 FMSHRC 1, 3-4
(1984). This evaluation is nmade in terns of "continued normnal

m ni ng operations” w thout abatenent of the violation (U S. Steel
Mning Co., Inc., 6 FMSHRC 1573, 1574 (1984)), based on the
particular facts surrounding the violation (Texasgulf, Inc.,

10 FMBHRC 498, (1988); Youghi ogheny & Ohi o Coal Conpany, 9 FMSHRC
1007, (1987)). In Mathies the Conm ssion further stated:




In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1) the
underlying violation of a mandatory safety standard; . .
(2) a discrete safety hazard -- that is, a nmeasure of danger
to safety -- contributed to by the violation; (3) a reason-
able likelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the

injury in question wll be of a reasonably serious nature.

The Comm ssion's definition does not state whether the
i kelihood of injury or illness nmust be "nore probable than not"
to establish a significant and substantial violation. For a
better understanding of the Comm ssion's test, | believe this
i ssue shoul d be resol ved.

As | interpret the Comm ssion's decisions, the third Muthies
el ement -- "a reasonable |ikelihood that the hazard contri buted
to wll result in an injury or illness" -- does not nean "nore

probabl e that not."

| begin by noting the Comm ssion's discussion of a
"significant and substantial" violation as falling "between two
extrenmes" (in National Gypsum:

Section 104(d) says that to be of a significant and
substantial nature, the conditions created by the violation
need not be so grave as to constitute an inm nent danger.
(An "inmm nent danger" is a condition "which could reasonably
be expected to cause death or serious physical harm before
the condition can be abated. Section 3(j).) At the other
extreme, there nust be nore than just a violation, which
itself presupposes at |least a renote possibility of an
injury, because the inspector is to nmake significant and
substantial findings in addition to a finding of violation.

Qur interpretation of the significant and substanti al
| anguage as applying to violations where there exists a

reasonabl e likelihood of an injury or illness of a
reasonably serious nature occurring, falls between these two
extrenes -- nere exi stence of a violation, and existence of
an immnent danger . . . . [3 FMSHRC at 828.]

The legislative history of the Act nakes clear that an
"I mm nent danger" is not to be defined in terns of "a percentage
of probability":

The Comm ttee di savows any notion that inm nent danger
can be defined in terns of a percentage of probability that
an accident will happen; rather the concept of inmm nent
danger requires an exam nation of the potential of the risk



to cause serious physical harmat any time. It is the
Commttee's view that the authority under this section is
essential to the protection of mners and shoul d be
construed expansively by inspectors and the Conm ssi on.

* * *x 1

It follows that a significant and substantial violation,
which by statute is less than an inmmnent danger,? is determ ned
in ternms of "the potential of the risk"” of injury or illness, not
a "percentage of probability." Tests such as "nore probabl e
than not" or some other percentage of probability are
inconsistent wwth " 104(d) and the Act's legislative history.

This interpretation is also indicated by Conm ssion
decisions affirmng a significant and substantial violation where
the facts do not show injury or illness was "nore probable than
not." For exanple, in US. Steel Mning co., 7 FVMSHRC 327
(1985), the issue was whether the failure to install a bushing
for a cable entering a water punp was a significant and
substantial violation. The judge found that the punp vibrated,
that vibrations could eventually cause a worn spot in the
insulation, and that if the circuit protection systens al so
failed, a worn spot in the cable could energize the punp franme
and cause an electrical shock. The judge found that injury was
"reasonably likely" to occur. 5 FMSHRC 1788 (1983). In
affirmng, the Comm ssion stated, inter alia:

On review, U. S. Steel argues that the facts indicated
that the occurrence of the events necessary to create the
hazard, the cutting of the wires' insulation and failure of
the electrical safety systens, are too renote and
specul ative for the hazard to be reasonably likely to happen
and, consequently, that the judge erred in concluding that
the violation was significant and substantial .

* * %

1'S. Rep. No. 95-181, 95th Cong. 1st Sess. (1977), reprinted
in Senate Subcomm ttee on Labor, Commttee on Human Resour ces,
95th Cong., 2d Sess., Legislative H story of the Federal M ne
Safety and Health Act of 1977 at 626 (1978).

2 Section 104(d) excludes inmi nent dangers fromits
definition of a significant and substantial violation.



* * * The fact that the insulation was not cut at the tine
the violation was cited does not negate the possibility that
the violation could result in the feared accident. As we
have concl uded previously, a determ nation of the
significant and substantial nature of a violation nust be
made in the context of continued normal m ning operations.
US Steel Mning Co., 5 FMSHRC 1673, 1574 (July 1984). The
adm ni strative |law judge correctly considered such conti nued
normal mning operations. He noted that the punp vibrated
when in operation and that the vibration could cause a cut
in the power wires' insulation in the absence of a
protective bushing. |In view of the fact that the vibration
was constant and in view of the testinony of the inspector
that the insulation of the power wires could be cut and that
the cut could result in the punp becom ng the ground, we
agree that in the context of normal m ning operations, an

el ectrical accident was reasonably likely to occur.

In the above decision, the finding that injury was
"reasonably likely" was based upon a reasonable potential for
injury, not a finding that it was nore probable than not that

injury would result. Indeed, based upon the facts found by the
trial judge, one could not find that it was "nore probable than
not" that the circuit protection systens would also fail in the

event a bare spot devel oped in the cable.

Applying the Mathies test to this case, | find that
the evidence anply supports the inspector's finding that the
violation was "reasonably likely" to result in serious injury.
In the event of fire, the accunul ati ons presented a high risk of
propagating a fire and causing serious injuries by burns or snoke
i nhal ation. The accumul ations not only provided a | arge anount
of fuel to propagate a mne fire, but they were in contact with a
runni ng conveyor belt. The friction of the belt running in | oose
coal and coal dust could start a fire.

To hold that the extensive accunul ations of |oose coal and
float coal dust in this case were not a significant and
substantial violation would run counter to a fundanental purpose
of the statute. The primary concern in passing the M ne Act was
to prevent mne fires and expl osions. The Congressional standard
that is reprinted as " 75.400 is central to that purpose (Bl ack
Di anond Coal Conpany, 7 FMSHRC 1117 (1985); and see: Buck Creek
Coal, Inc., v. FMSHRC, 52 F. 3d 133 (7th Gr. 1995)) and is
"directed at preventing accunulations in the first place, not at
cleaning up the materials wthin a reasonable period of tine
after they have accunulated.” d d Ben Coal Conpany, 1 FNMSHRC
1954 (1979).

In Black D anond Coal M ning Conpany, supra, the




Commi ssi on di scussed the clear Congressional intent to elimnate
fuel sources of explosions and fires in active workings of
under ground coal m nes:

* * * \W have previously noted Congress' recognition
that ignitions and expl osions are maj or causes of death and
injury to mners: "Congress included in the Act nmandatory
standards ained at elimnating ignition and fuel sources for
expl osions and fires. [Section 75.400] is one of those
standards. " A d Ben Coal Co., 1 FMSHRC 1954, 1957
(Decenber 1979). W have further stated "(i)t is clear that
t hose masses of conbustible materials which could cause or
propagate a fire or explosion are what Congress intended to
proscribe.” dd Ben Coal Co., 2 FMSHRC 2806, 2808 (Cctober
1980). The goal of reducing the hazard of fire or
explosions in a mne by elimnating fuel sources is effected
by prohibiting the accunul ation of materials that could be
the originating sources of explosions or fires and by al so
prohi biting the accunul ati on of those materials that could
feed explosions or fires originating el sewhere in a m ne.

Respondent's contention that wet accunul ati ons of | oose coal
and coal dust should not be considered a fire hazard | acks nerit.
As | found in G een R ver Coal Co., Inc., 13 FMSHRC 1247, 1254-
53 (1991):

Loose coal is not "mud" and can propagate a mne fire. Once
a fire spreads, the heat can rapidly dry | oose coal or coa
dust and further propagate a fire. A mne fire is one of
the principal dangers in underground coal m ning.

Perm tting substantial accunul ations of fuel for a fire
underground is a "significant and substantial™ violation.

Respondent's contention that its fire-detection and fire-
fighting systens render the violation non-significant and
substantial also lacks nerit. The "likelihood of a fire has no
bearing on the separate question of whether such a fire would be
likely to result in injury."” Buck Creek, Coal, supra. As the
Seventh Circuit stated further:

The fact that Buck Creek has safety neasures in place
to deal with a fire does not nean that fires do not pose a
serious safety risk to mners. |Indeed, the precautions are
presumably in place (as MSHA regul ations require themto be)
preci sely because of the significant dangers associated with
coal mne fires.

Al so, in assessing the gravity of a safety violation it is
not reasonable to presune that all other safety standards will be
conplied with in the event of an energency. Mreover, the
friction points between the noving belt and the accunul ati ons



support the inspector's finding that a fire was reasonably
likely.

The Comm ssion has also held that "the inspector's
i ndependent judgnent is an inportant elenent in making
significant and substantial findings, which should not be
circunvented."” Cenent National Gypsum Conpany, 3 FMSHRC at 825-
826. In Mathies, the Comm ssion concluded that the judge gave
appropriate weight to the inspector's judgnment and concl uded t hat
the inspector's testinony was "reasonable, |ogical, and credible"
based upon his first-hand observations. | find that |nspector
MIler credibly testified regarding the accumul ati ons of
conbustible materials and the bases of his finding that the
violation was significant and substanti al .

Unwar r ant abl e Vi ol ati on

The Comm ssion has held that an "unwarrantabl e" violation
within the neaning of " 104(d) neans "aggravated conduct
constituting nore than ordinary negligence.” Enery M ning Corp.
9 FMSHRC 1997, 2001 (1987). This nmay be shown by evi dence that
"a violative condition or practice was not corrected prior to
i ssuance of a citation or order because of 'indifference, wllful
intent or serious |ack of reasonable care.'" |1d. at 2003.

Respondent has a poor history of conpliance with * 75.400.
In a short period of one year and two nonths before the instant

vi ol ati on, Respondent was issued 63 citations and orders for
accunmul ations in violation of " 75.400, three of which were on
the sane belt at issue. |In nunerous contacts wth MSHA
i nspectors, Respondent had been cited for " 75.400 violations and
notified of the dangers presented by its recurring accunul ati ons
of conbustible material s.

Despite this know edge, Respondent allowed the accunul ati ons
at issue to devel op over several days. The conbustible materials
wer e extensive and put Respondent on notice that pronpt action
was necessary to clean up the area. Due to the nassive size of
t he accunul ations, after the inspection it took 16 mners 42
hours to renove the accunul ations to abate the violation, working
while the belt was stopped. Before the inspection, Respondent
kept the belt running and assigned only one mner to clean up the
accumnul ati ons. Respondent's conduct in allow ng the
accunul ations to devel op and assigning only one mner to attenpt
to clean up tons of | oose coal and float coal dust was
"aggravated conduct constituting nore than ordi nary negligence."

Its plainly inadequate effort to clean up the extensive
accunul ations is consistent with the testinony of Cecile Scott
and Leonard Gal | agher that there was no regul ar mai nt enance on
the belts and Scott's testinony that it was nore common to clear



conbustible material so that the belt would not be running in
| oose coal, rather than cleaning up the accunul ati ons.

Respondent has nade sone inportant inprovenents since
| nspector MIller's order on Septenber 1, 1993. However, the
post -i nspection changes do not alter the reasonabl e grounds for
the inspector's findings that the extensive accunul ati ons on
Septenber 1 were "significant and substantial” and due to an
"unwarrantabl e" failure to conmply with the safety standard.

Cvil Penalty

Section 110(i) of the Act provides six criteria for
assessing a civil penalty: history of violations, size of the
m ni ng busi ness, effect of penalty on the operator's ability to
remai n i n business, negligence, gravity, and abatenent efforts
after notice of the violation.

Respondent is a |large operator. The proposed penalty wl|
not affect its ability to continue in business. The gravity of
the violation was high -- a "significant and substantial™
violation. Negligence was high -- an "unwarrantable" violation.
After notice of the violation, Respondent nade a good faith
effort to abate the violation. Respondent has a poor history of
conpliance wwth * 75.400.

Considering all of the criteria in " 110(i), | find that a
civil penalty of $9,600 is appropriate for the violation cited in
O der No. 4054148.

CONCLUSI ONS OF LAW

1. The judge has jurisdiction.

2. Respondent violated 30 CF.R " 75.400 as alleged in
Order No. 4054148.

ORDER

1. The proposed settlenent of Order No. 4054145 is APPROVED.
Respondent shall pay the approved civil penalty of $8,000 for the
violation in that order within 30 days fromthe date of this
Deci si on.

2. Order No. 4054148 is AFFI RVED
3. Respondent shall pay a civil penalty of $9,600 for the

violation in Order No. 4054148 within 30 days fromthe date of
t hi s Deci si on.



4. The STAY in Order No. 4054043 is LIFTED. The parties
shal | have 15 days fromthe date of this Decision to file their
joint or separate proposed findings, conclusions and civil
penalty as to Order No. 4054043.

5. This Decision constitutes the judge's final disposition
of all issues as to Order No. 4054148 and therefore constitutes a
final decision for purposes of any petition to reviewthe
Decision as to that order. However, the case renains open before
the judge as to Order No. 4054043 until a final decision is
entered as to that order.

WIIliam Fauver
Adm ni strative Law Judge

Di stribution:

M guel J. Carnona, Esq., and Ruben Chapa, Esqg., Ofice of the
Solicitor, U S. Departnent of Labor, 230 Dearborn St., 8th Floor,
Chicago, IL 60604 (Certified Mil)

R Henry More, Esq., Buchanan Ingersoll Corp., 600 Gant St.,
58th Floor, Pittsburgh, PA 15219-2887 (Certified Mil)
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